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po' •~~:File No : V2/5/GNR/2018-19 ~ S\ _
374la rzr izI :Order-In-Appeal No.: AHM-EXCUS-003-APP-015-18-19 · ~

R.-Jlcf> Date :27.06.18 \Jfrfr ffl cf5I"~ Date of Issue: i3/?/~
fr 5arias 3rzgaa (34tea) arr ufa
Passed by Shri Uma Shanker Commissioner (Appeals) Ahmedabad

3r0 I7gal, kl sq zgen, snarar-mt argairrzu arr ut pr ors :
01/Supdt./CGST/MEH/2017 R.-Jicf> : 05.02.20108gfra

Arising out of Order:,in-Original: 01/Supdt./CGST/MEH/2017, Date: 05.02.20108 Issued
by: Superintendent;CGST, Div:Mehsana, Gandhinagar Commissionerate,
Ahmedabad.

ol4l C'1 cfH'I f ~ !,I fd cJ I cf! cBT -;,r:f ~ 4CTT
Name & Address of the Appellant & Respondent

M/s. Ghanshyam Industries

al{ anf <a3r@ an#r a sriats rrawar it as zr or4r uf zrenfenfa ft
al; ·T; Fl 3rf@art at 3m <TT g=terr 3rheaugdtar & I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

rdll qr gterur sda :
Revision application to Government of India :

(1) a€ta sqlaa zyca arfe,fr, 1994 qft err 3iafa Rt4 aaT; mg mIcai a 61N "B
~ tTRT cITT "\j"q-tfRT cf> "!.I'~ YXi!cb iaifa yrleru m4a 'ors Rea, and #qr,
fcm=r 4i?ll<:>lll, lurq fart, ahf ifGra, la {tu a, irf, { fact : 410001 cITT
al uft a1Reg1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zuf mnr qft "ITTf.i a mmsra hft sf mra fa#t '<-1°-sPIIX <TT ~ cblX"<Sll1
# <TT fcn"m ·<-10,s1JIIX ~ ~ 'fl□-slJIIX "B l=lTe>l" ~ \iflcf ~ l=flTf #, <TT fcn"m '<-!0-stJIIX <TT ~ "B
ark as fcn"m cb I x"<Sl 11 # <TT fcn"m ~ 0-s I JI Ix # "ITT l=ITC'1° 6 4fa5aag{ et I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(g) qra # as f@ft zz zur var Plllrfda l=lT<:>l" "CJx <TT l=ITTYf cf> RlP!J.Jt0 1 # '3Ylil~I ~
~=. cR ,s,,u «~ ,!o<fi <i\- ff<'lc <i\- 'lP'fiif -It ;:;it= <i\- <m,'/ f<IR1l xT'I:: o/4f'1i WI. J,.t~ a.
% I . . /p'-· ---- ·:>-i\
(b) In case of rebate of duty of excise on goods exported to any countr'6/'f;rrit'ory-~-~>:J~e}.
India of on excisable material used in the manufacture of the goods which•,-<¥~\exp. orted to y
country or territory outside India. %x'• &j\ \ .. ,, .·. ..,,, .,.

' •'-~ .,.,, --: <,'• ·:>'e " . ·.»
-2~..~.;.'___. -



... 2 ... t. ...

(«) zufk ye qr pr fag Rn nd # ars (ur zur per at) fffa fa5u ·rzy
~ "ITT I . . ..

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

tT ~ '3¢lllct.-J c#I '3¢lll~.-J ~ cfi ~ cfi ~ W~~ l=fRl cBT ~ ~ 3ITT
ha mar ui s ear gi fr # q1fa srrgr, srfta # err uRa ell" "fli:m "CR ~
arfar arf@fr (2) 1998 tTRT 109 ~ Pt,g;crct ~ 1"fq "ITT I .
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3i:CJli.FI ~ (3m) Pill'-llcJ(>J"I, 2001 cfi f.:n:r:r 9 cfi 3TT11"ffi fclP!fc{~ qua izI
~-8 ll at 4fit #, hfa net # 4f smar hfRia m.=f lITT=r cfi ~ ~-~ ~
3rft 3mar #t at-t 4Rii a mer sf 3m4a fa5zn rt Ry Ur# er arr <. l
:j-Lc.Q!ilft~ cB" 3TT11"ffi tTm 35-~ feufR #6t cfi 'T@R cfi ~ cfi m~ 'tl"3m-6 "cllc1A c#t mfr
ft et# afegt

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Q,
Major Head of Account.
(2) Rf@u 3mat # mer urf vicara yaa qt za ma a zt at sq? 2oo/
#ht +al #l uirg sit uj icava vaa Garg iRTlGT m m 1 ooo;- c#t -ctra 'T@R c#t
Gg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tr grc, #hr snra zyca vi @tar3r4Rt nrznf@au # uR 3fta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a4ta 3qr4a zyea 3rf@fr, 1944 t tTm 35- uo#r/35-~ cfi 3TT'l1"@:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

sqaffra qRba 2 (4)a is rar # rarat #t 3ft, 3r4tat a ma i 4it
zycen, a€hr Gara zres vi ara 3r4l#ta mrzurf@av (fez) $t ufga eh#ta 4feat, 0
3H3'-lctlisllct ll 3it-2o, q #ea 1Raza a4rue, aruft a, ~6'-lctlisllct-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ta snaa cs (r4ta) Pura68), 2oo1 #t err sirifaa sg-3 fefRa
fa5g rjur ar@)a =nnf@ran0i a6 n{ r4 # frog 3rah fg mg cm#r # a fi ifea
st sun zca t it, nu at l=fi7r 3ITT" wnm ·TIT uif T; 5 Garg IT Ga am t qgt
~ 1ooo/- -ctIB ~ mTfr I sii snr zyea at i, an st l=fi7r 3ITT" WITm 1"fm ~
4; 5 aT4 IT 50 GalI m m ~ 5000/- -ctra ~ mTfr I '3'f"ITT ~ ~ c#t l=fi7r,
~ c#t l=fi7r 3ITT" wrrm ·7al if+T Jg 50 al zla unrar % qgt ~- 10000/- -ctra
~ m-rfr I c#t -ctIB fl61llcb xfti-R-1-< cfi '1TB "ff ~-&1Fcric1 ?ars a i isir t '3fm I ~
~~~ cfi fcnm~- fl jtj\ij Pleb af'5f cfi ~ c#t WW cnT "ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shalLbe::"apq.om.12anied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/<Iiri~'~s.10,000/
where am·ount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and agove 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a '~ri~1ch of any
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Jribunal is situated , t .)-

(3) ·zJfz smr?a{ er or?ii ar arr star & at riras er sitar a fg #t ar Tasrja
WI" ~ fclR:rr Gurr arfeg za r zt g; ft fcp tam --cmr arf qa frg zrenfnf 3rfltza
zrznf@raw at ya 3r4ta u tuval al ya 3maaa fur uar at

In case of the order covers a number of order-in-Original, fee ·for"each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, · is filled to avoid
scriptoria work if excising Rs: 1 lacs fee of Rs.100/- for each.

(4) ·Ira1a zrca 3rf@,fr 497o zren vigilf@a at~-1'cB" 3RJ1TTf A~~~
5a 37aa znr m 3rgr zaenfenf Ruf1 ,If@art sr? rat #t van 4fa w
xri.6.50 tWf cpT .-;q1.q161.Q ~ -~ <.Yl11T "ITT1T~ I

. One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) sa sit iif@a mrrcii at Pfzj-;jUj ffi cf@ m1=fT cBl° 31N ~ ~ 3llcb~d TTnm '3iTITT %
\Tl1" flat zrca, bra araa yea vi @tar sf1)u nrn@raw (an,ffaf@) fr4a, 1982 if
Riwr % I
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. ·

(6) ftmrr ren, h.4tz seuz grean vi flc11cf>{ 3416fa qf@raswT (@faa) huf 3rdai tji"mm at
h.&tz 5eua area 3f@)fr, &&yy ftnr 39h 3iaai f@#hr(giz-) 3#f@)@err 2&8(2a&y Rt
+izn 29) fain: a€.e.2&y 5itt fa#tr 3ff@)fez1a, 8&&9 Rr arr cs hoiaafara at sf rapft
a{&, arrfaRra qa-@r sm near 31far4 &, afszr arrh 3iaui sa#sh art
3rhf@a2rfrralu 3rf@art
tjic.sff 4~~ 'c!ci ,8cllcli{ tji"~" WT fcnlr df1J~"al~ ~r@rc>r~

(i) mu 11 tr tji" 3iva fee,ff va#
(ii) tar sa #st at a& aaa fr
(iii) ~~ fc-14 cl-I I cl c>11 tji" ~ 6 tji" 3-fctat:r ~m

0 - 3r7at serf zrz fenzr arrh,an fa#rzr c'fi". 2) 3rf@1fez1a1, 2014 m 3wmr qa fat3rd#ruif@rarhh
"f[d=fa=f~~JiW"Qcf 3-TCflc;:r q=;)-~.,tJ~i .

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax

',' under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔ Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) zarrhuf ar4ta uf@raurh rarersri area 3rzrar green zn zys fclc11Rc1 ~ cTT d1T<IT fcni:!- <rfQ"~

h 1o% grateru 3itszihaav faR@a ztas avsh 10% prateu Rt sras# --".
_/~ . . . . ,,,,.-. ·- ·--.-·•~;~;}0

(6)(i) In view of above, an appeal against this order shall lie before t~e;-i;dbunal .~h\\..,
payment of 10% of the duty demanded where duty or duty and penalty a~e·cjr,1(dispute, or 1 ~ ·
penalty, where penalty alone is in dispute." \ \}~. '...2 ,/j

'(>-'/ • ,• ' ~> .n◊""o . s".
*
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ORDER IN APPEAL

MJs. Ghanshyam Industries, 54/ABC, GIDC, Visnajar (hereinafter
referred to as 'the appellants') have filed the present appeal against the
Order-in-Original number 01/Supdt./CGST/MEH/2017 dated 05.02.2018
(hereinafter referred to as 'the impugned order') passed by the
Superintendent, AR-IV, CGST/Central Excise, Division-Mehsana (hereinafter
referred to as 'the adjudicating authority').

2. The facts of the case, in brief, are that the appellants are engaged in
the manufacture of shaft falling under chapter number 84139120 of Central
Excise Tariff Act, 1985 and were holding Central Excise registration number

AAGFG6839FEM001.

3. During scrutiny of their ER-3 return pertaining to the period from April
2015 to June 2015, it was found that the appellants had clubbed the balance
of 2% Education Cess and 1% Secondary and Higher Education Cess,
amounting to 5,967/- and 2,983/- respectively lying in balance as on
31.03.2015, with the balance of basic excise duty, amounting to
1,52,776/- as on 31.03.2015, and accordingly, taken the opening balance of
CENVAT credit as on 01.04.2015 as 1,61,726/-. It was noticed that the
appellants had utilized the same in the quarter of April to June 2015 towards
the payment of basic excise duty. As per Notification number 12/2015-CE
(NT) dated 30.04.2015, the credit of education cess and higher education
cess paid on inputs and input services received on or after the 1 day of
March 2015 can be utilized for payment of the duty of excise. Thus, to know
the exact amount of credit of education cess and higher education cess paid
on inputs and input services received by the appellants before 01.03.2015
(and utilized after 01.03.2015), copies of RG23A Pt. II, of relevant period,
were called for. On scrutiny, it was found that out of Z5,967/- and Z2,983/
of credit of education cess and higher education cess respectively, 4,104/
and 2,052/- of credit were taken before and utilized after 01.03.2015.
Thus, it was alleged that the appellants had short paid Central Excise duty to
the extent of 6,156/- (4,104/- + 2,052/-) for the quarter ending June
2015. Thus, a show cause notice, dated 04.04.2016, was issued to them
which was adjudicated by the adjudicating authority vide the impugned
order. The adjudicating authority, vide the impugned order, confirmed the
demand of Central Excise duty amounting to 6,156/- under Section 11A (1)
of the Central Excise Act, 1944. He also ordered to recover interest under the
provisions of Section 11AA of the Central Excise Act, 1944. The adjudicating
authority further imposed penalties under Rule 25 of the Central Excise
Rules, 2002 read with Section 11AC of the Central Excise Act, 1944 ( Z
5,000/-) and Rule 8 (3A) of Central Excise Rules, 2002 (6,156/- @ 1%
penalty on Central Excise duty).

4. Being aggrieved with the impugned order the appellants have preferred
the present appeal. The appellants have submitted that the impugned order
is illegal, bad in law and perverse and without jurisdiction. They claimed that
their replies were not taken into consideration. Also, the show cause notice
was answerable to the Deputy Commissioner of Central Excise, Mehsana
Division however, the impugned order was issued by the Superintendent, AR
IV, CGST/Central Excise, Mehsana Diision. Therefore, they pleaded before
me to quash the impugned order. fgi@,;<~2
5. Personal hearing in the matter was granted on 24.05.2018 where~<j
Shr K. C. Rathod, consultant and Shn Rohan Patel appeared before me or;t 6 i

behalf of the appellants. Shri Rathod claimed that the appella:ts.have pa,iH ,..t
-2.

0

0



4 F.No.: V2/05/GNR/2018-19

.\

0

'the duty amount along with interest. In. support,. he submitted before me
copy of GAR-7 and requested for waiver of the penalties.

6. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by the
appellants at the time of personal hearing. Looking to their grounds of
appeal, I find that the appellants have only one major complaint to lodge
which is, the show cause notice was answerable to the Deputy .Commissioner
of Central Excise, Mehsana Division however, the impugned order was issued
by the Superintendent, AR-IV, CGST/Central Excise, Mehsana Division. The
said incidence hardly changes the ground reality pertaining to the case. The
allegation of the appellants, that their replies remained unheard; is fruitless
because they did not submit anything extra which has not been discussed in
the impugned order. Further, I find that they have willingly paid the duty
along with interest and requested me to waive off the penalties. This is
evident enough to conclude that the appellants have accepted their mistake
and paid the duty and interest without trying to litigate the issue.

6.1. Now, I would like to discuss their plea to waive off the penalties
imposed by the adjudicating authority under Rule 25 of the Central Excise
Rules, 2002 read with Section 11AC of the Central Excise Act, 1944 and Rule
8 (3A) of Central Excise Rules, 2002. In view of this, considering the fact that
no willful suppression is involved in the case, I would like to confer below the
conditions mentioned in Section 11AC of the Central Excise Act, 1944;

Section 11AC: Rationalization ofpenal provisions:

0

.,.
Non-fraud cases: In cases not involving fraud or collusion or wilful
misstatement or suppression of facts or contravention of any provision
of the Excise Act or Rules with the intent to evade payment of duty, in
the following manner:
a) Ceiling of 10% of the duty determined under Section 11A(10) of
the Excise Act or ~5,000/-, whichever is higher has been incorporated:

b) No penalty leviable if duty amount and interest is paid within 30
days of issuance of SCN and proceedings in respect of such duty
amount and interest shall be deemed to have been concluded;

✓----•.Y,,
7. In view of above, I hereby waive the penalty imposed 1~ tne ·· · ~.'\\
appellants, by the adjudicating authority, under Rule 25 of the Centrai~irise' ,)- '} ~1

• ~,J ~ G\: ,. J)oBy·o ..es ?
¢: #-".«o



c) Reduced penalty equal to 25% (i.e. 2.5% of Duty) of the penalty if
the duty amount, interest and reduced penalty is paid within 30 days of
communication orthe adjudicating order.
d) If the duty amount or penalty is increased in any Appellate
proceedings, then the benefit of reduced penalty (i.e. 25%) shall be
admissible if duty, interest and reduced penalty on such increased
amount is paid within 30 days ofsuch Appellate Order. .

Now, I find that the entire duty demand has originated from ER-3 return filed
by the appellants; However, there is no suppression involved as hold in a
number of decisions pertaining to 8 (3A) and for non-payment of duty which
is mentioned in the ER-3 return, penalty under Rule 27 of the Central Excise
Rules, 2002 is imposable. In this situation, I rely on the citation of Solar
Chemferts [2012(276) ELT (273) Tri.-Bom]. In view of the above and in view
of the compliance on the part of the appellants, I am inclined to proclaim
that no penalty is imposable on the appellants even under Rule 27 of Central
Excise Rules, 2002.
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Rules, 2002 read with Section 11AC of the Central Excise Act, 1944 and Rule
8 (3A) of Central Excise Rules, 2002.

s. The appeal is disposed off as per the discussion held in paragraphs 6.1

and 7 above.

9. The appeal filed by the appellants stands disposed off in above terms.

a
(3'J1T ~fcfit)

CENTRAL TAX (Appeals),
AHMEDABAD.

ATTESTED

%
A)

PERINTENDENT,
CENTRAL TAX (APPEALS),
AHMEDABAD.

To,
M/s. Ghanshyam Industries,
54/ABC, GIDC,
Visnagar-384 315.
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Copy to:
1) The Chief Commissioner, Central Tax, Ahmedabad.
2) The Commissioner, Central Tax, Gandhinagar.
3) The Dy./Asst. Commissioner, Central Tax, Mehsana Division.
4) The Superintendent, AR-IV, Central Tax, Mehsana Division.
5) The Asst. Commissioner (System), Central Tax, Hq., Gandhinagar.

~Guard File.
7) P. A. File.
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